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HISTORY OF THE CASE


On March 1, 2001, the Department of Environmental Quality (DEQ) issued to Respondent, Fred Mendoza, dba M.C.M. Company (MCM), a Notice of Noncompliance, asserting that Respondent violated OAR 340-248-0110(3), 340-248-0250(2), 340-248-0270(2) and 340-248-0280(2) by engaging in an asbestos abatement project without a license, accumulation of asbestos-containing waste material, failure to adequately wet asbestos-containing material when it has been removed, and failure to ensure that asbestos-containing material remained wet until disposed of.  Thereafter, on August 8, 2001, DEQ issued a Notice of Assessment of Civil Penalty, assessing MCM $6,000 as a civil penalty for conducting an asbestos abatement project without a license, accumulating asbestos-containing material, and failure to adequate wet asbestos-containing material while removing it.  Respondent requested a hearing.


On May 1, 2002, the case was referred to the Hearing Officer Panel for hearing.  On December 10, 2002, Administrative Law Judge Maurice L. Russell, II conducted a hearing in this matter in Salem, Oregon.  Respondent appeared in person, without counsel.  Brian Smith appeared as Agency Representative for DEQ.  Dottie Boyd, W.L. Thomas, Jr., and Randolph D. Walker testified on behalf of DEQ.  Fred Mendoza testified on his own behalf.  DEQ moved to amend the Notice of Assessment of Civil Penalty, to reduce the penalty amount to $3,000, based upon an amount of asbestos-containing material removed of less than 160 square feet.   The evidentiary record remained open to allow DEQ to submit additional evidence until December 19, 2002.  Thereafter, DEQ requested an extension of time to file additional argument.  This motion was denied, and the record closed on December 19, 2002, without additional submission.

ISSUES

1) Whether MCM, as a subcontractor, is liable for removal of asbestos-containing material at the instruction of the general contractor.

2) Whether the material removed contained asbestos.

3) Whether DEQ exercised its discretion properly in determining the amount of the penalty.

4) Whether Chrysotile is a hazardous material.

5) Whether respondent's claim for compensation for loss may be considered in an administrative hearing.

EVIDENTIARY RULING


Exhibits A-1 through A-4, offered by DEQ, were marked and admitted into the record.  Exhibit R-1 through R-18, offered by MCM, were marked.  DEQ objected to the admission of Exhibits R-4, a page from an Earth Science Textbook, and R-8, a letter from Christopher Rich, attorney.  The objections were taken under advisement.  


The objection as to Exhibit R-4 is sustained because the proffered evidence is not material to this case.  As discussed more fully in the Opinion, below, it is immaterial whether Chrysotile Asbestos is actually a hazardous material, since the Legislature has listed this form of asbestos as being subject to regulation.

FINDINGS OF FACT


1)
On or about February 27, 2001, an employee of MCM removed less than 160 square feet of sheet vinyl flooring from a room at the Hatfield Marine Science Center, 2130 Mark Hatfield Drive, Newport, Oregon.  The work was performed under an agreement for compensation with the Center.  (Ex. R-10.)  The vinyl was removed in strips, and no water was used during removal.  (Ex. A-3; Test. Respondent, Test. Randy Walker)  A sample of the material was taken by Wally Thomas, an asbestos abatement contractor called to the scene, and left at Thomas' office for Dotty Boyd, an employee of DEQ.  Dotty Boyd submitted the sample to the DEQ Laboratories and Applied Research, Inorganic/Nonmetals section. (Ex. A-2 at 2; Test. Wally Thomas; Test. Dotty Boyd.)


2)
The vinyl removed contained 20 percent Chrysotile Asbestos in its backing.  (Ex. A-2 at 3.)


3)
MCM did not know that the vinyl flooring contained asbestos at the time it was removed. (Test. Fred Mendoza.)  MCM had been told that the flooring was installed several years after asbestos was removed from flooring materials being manufactured. (Test. Fred Mendoza.)  MCM was cooperative with DEQ in eliminating the violation.  (Test. Dotty Boyd.) In calculating the amount of the proposed penalty, DEQ assumed that MCM received no financial benefit from the violation, and cooperated with DEQ in correcting the violation.  (Notice of Assessment of Civil Penalty-Appendix at 2.) DEQ amended the amount of the penalty proposed, when it was determined that the amount of flooring removed did not exceed 160 square feet.  (Test. Dotty Boyd.)

CONCLUSIONS OF LAW


1)
MCM, as a subcontractor, is liable for removal of asbestos-containing material at the instruction of the general contractor.


2)
The material removed contained asbestos.


3)
DEQ exercised its discretion properly in determining the amount of the penalty.


4)
It is immaterial whether Chrysotile is actually a hazardous material.


5)
Respondent's claim for compensation for loss may not be considered in this administrative hearing.

OPINION


The public policy underlying the statutes and rules governing the handling of asbestos-containing materials was described by the Legislature in ORS 468A.705 as follows:


The Legislative Assembly finds and declares that:

(1) Asbestos-containing material in a friable condition, or when physically or chemically altered, can release asbestos fibers into the air. Asbestos fibers are respiratory hazards proven to cause lung cancer, mesothelioma and asbestosis and as such, are a danger to the public health.

(2) There is no known minimal level of exposure to asbestos fibers that guarantees the full protection of the public health.

(3) Asbestos-containing material found in or on facilities or used for other purposes within the state is a potential health hazard.

(4) The increasing number of asbestos abatement projects increases the exposure of contractors, workers and the public to the hazards of asbestos.

(5) If improperly performed, an asbestos abatement project creates unnecessary health and safety hazards that are detrimental to citizens and to the state in terms of health, family life, preservation of human resources, wage loss, insurance, medical expenses and disability compensation payments.

(6) It is in the public interest to reduce exposure to asbestos caused by improperly performed asbestos abatement projects through the upgrading of contractor and worker knowledge, skill and competence. 


For the implementation of that policy, ORS 468A.700 (3), (4), (5) and (6) provide as follows:

As used in ORS 468A.700 to 468A.760:

(3) "Asbestos" means the asbestiform varieties of serpentine (chrysotile), riebeckite (crocidolite), cummungtonite-grunerite (amosite), anthophyllite, actinolite and tremolite.

(4) "Asbestos abatement project" means any demolition, renovation, repair, construction or maintenance activity of any public or private facility that involves the repair, enclosure, encapsulation, removal, salvage, handling or disposal of any material with the potential of releasing asbestos fibers from asbestos-containing material into the air.

(5) "Asbestos-containing material" means any material containing more than one percent asbestos by weight.

(6) "Contractor" means a person that undertakes for compensation an asbestos abatement project for another person. As used in this subsection, "compensation" means wages, salaries, commissions and any other form of remuneration paid to a person for personal services.


ORS 468A.710 provides in pertinent part as follows:

(1) Except as provided in ORS 468A.707 (1)(c) and (3), after the Environmental Quality Commission adopts rules under ORS 468A.707 and 468A.745, no contractor shall work on an asbestos abatement project unless the contractor holds a license issued by the Department of Environmental Quality under ORS 468A.720.

(2) A contractor carrying out an asbestos abatement project shall be responsible for the safe and proper handling and delivery of waste that includes asbestos-containing material to a landfill authorized to receive such waste.



DEQ has adopted rules governing the handling of asbestos.  (OAR 340-248-0005 et seq.) 

OAR 340-248-0120(1) provides that: "Any contractor performing an asbestos abatement project must be licensed by the Department."


By removing the asbestos-containing flooring material, MCM's employees performed "an asbestos abatement project" which required a license. Since the statute defines "contractor" as any person who undertakes for compensation to perform an asbestos abatement project for another, it is immaterial whether MCM was acting as general contractor or a subcontractor on the project.  MCM was acting under an agreement whereby MCM would receive compensation for the removal.  MCM is therefore subject to the requirements of OAR 340-248-0120(1).


There is no requirement that MCM know that the flooring contained asbestos when it was removed.  MCM violated OAR 340-248-0120(1) by the act of removing the flooring whether the presence of asbestos was known, or not, and whether or not MCM was falsely told that asbestos was not present. 



The flooring was not wetted during its removal.  This is also a violation of former OAR 340-248-0270(2)- now OAR 340-248-0270(5).  Thus, a preponderance of the evidence establishes that MCM failed to wet the material as required.  A contractor in Respondent's position is strictly responsible for ensuring that asbestos-containing material is handled appropriately.  Thus, Respondent is not relieved of responsibility for this incident because another person misrepresented the contents of the material.


In light of the Legislative finding that improper handling of asbestos creates a danger to the public health, a potential health hazard, and an unnecessary health and safety hazard, DEQ's interpretation of OAR 340-248-0120(1) as defining a "strict liability" offense that required special care on the part of contractors is entirely appropriate.  


MCM argued that a discrepancy in the color of the material as described in various documents raises a question as to whether the material tested as containing asbestos was the material that MCM removed.  Exhibit A2, the report of the analysis of the material described the material as "light green flooring with gray, fibrous backing."  MCM submitted statements from the workers who performed the removal, stating that the material was pale yellow. 


In administrative hearings, the standard of proof is by a preponderance of the evidence. Gallant v. Board of Medical Examiners, 159 Or App 175 (1999); Cook v. Employment Division 47 Or App 437 (1980); Metcalf v. AFSD 65 Or App 761 (1983), rev den 296 Or 411 (1984);OSCI v. Bureau of Labor and Industries, 98 Or App 548 rev den 308 Or 660 (1989).  Thus, it is only necessary for DEQ to show that it is more likely than not that the material that was tested came from the flooring that MCM removed.


The testimony of Wally Thomas and Dotty Boyd establishes that Exhibit A-1 is an accurate photograph of the flooring in question at the time MCM stopped working and left the job.  The color of the flooring is unclear from the photograph, because of evident ambiguities in the colors in the photograph. (The entire photograph has a reddish hue, suggesting that the colors displayed may not be true.)  However, Thomas testified that he removed a piece of material from the pile, and either submitted it for analysis himself, or gave it to Dotty Boyd to have analyzed.  Boyd testified that she asked Thomas to get a sample for her, arranged to pick up the sample at Thomas' office, did so, and submitted it for analysis.  While this chain of custody of the sample might not withstand scrutiny if this were a criminal case, where the standard of proof would require proof beyond a reasonable doubt, it is more than sufficient to meet the standard of proof in administrative hearings.  More likely than not, the sample tested was the sample taken from the flooring MCM removed.


MCM requested that DEQ's exercise of discretion be reviewed, in light of the very small financial benefit received for the work, and MCM's cooperation in the matter.  A review of the standards used to determine the amount of the penalty discloses that DEQ assumed, for the purpose of calculating the penalty, that MCM received no financial benefit from the work, and took into account the "cooperativeness" displayed by MCM in correcting the violation.  DEQ also reduced the penalty significantly when it discovered that the amount of material removed had been overstated in previous reports.  Moreover, MCM was only penalized for one violation, when the Notice of Assessment of Civil Penalty described three.  Under the circumstances, it would be inappropriate for me to reduce the penalty further.


MCM argued, from an Earth Sciences Textbook offered in evidence (Hewitt, Suchocki and Hewitt-Conceptual Physical Science, Second Edition), that Chrysotile asbestos, the form of asbestos found in the flooring, is not hazardous.  However, the language of  ORS 468A.700 and 468A.710 does not require a finding that the material is harmless.  The legislature has chosen to impose strict regulations on the handling of Chrysotile asbestos.  It is immaterial that this material might not be harmful.  Until the legislature changes the statute, the handling of Chrysotile asbestos without a license will subject the handler to penalties.


Finally, MCM asserted that the Hearing Officer Panel has the authority to allow its claim against DEQ for compensation.  However, such a claim is predicated on MCM showing that DEQ acted outside its authority in imposing a civil penalty in this case.  In light of the foregoing conclusions that DEQ's action was within its authority, the question of possible compensation to MCM is not properly before me.

ORDER

I propose that DEQ order the following:


Fred Mendoza, dba MCM Company is assessed $3,000 as a civil penalty for unlawfully performing an asbestos abatement project without a license.

________________________________________

Maurice L. Russell, II, Administrative Law Judge

Hearing Officer Panel

ISSUANCE AND MAILING DATE:


REVIEW


If you are not satisfied with this decision, you have a right to petition the Environmental Quality Commission for review.  To have the decision reviewed, you must file a "Petition for Review" within 30 days of the date of service of this Order, as provided in Oregon Administrative Rule (OAR) 340-011-0132(1) and (2).  Service is defined in OAR 340-011-0097, as the date the Order is mailed to you, not the date you receive it.  The Petition for Review must be filed with:





Environmental Quality Commission





c/o DEQ – Assistant to the Director





811 SW 6th Avenue





Portland  OR  97204

Within 30 days of filing the Petition, you must also file exceptions and a brief as provided in OAR 340-011-0132(3).

CERTIFICATE OF SERVICE

I certify that on January 17, 2003, I served the attached Proposed Order by mailing in a sealed envelope, by certified mail or with first class postage prepaid, as noted below, a copy thereof addressed as follows:

FRED MENDOZA

dba M.c.m. company

po box 25 

logsden  or   97357

by first class mail and

certified mail receipt # 7001 1940 0000 5113 6240



BRYAN SMITH

DEPARTMENT OF ENVIRONMENTAL QUALITY

811 SW 6TH AVE

PORTLAND  OR  97204

BY FIRST CLASS MAIL


_______________________________________


Lucy Garcia


Administrative Specialist
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