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HISTORY OF THE CASE

On August 13, 2003, the Department of Public Safety Standards and Training (the Department) issued a Contested Case Notice of Intent to Revoke, Opportunity to be Heard, and Final Order Revoking Certifications if No Request for Hearing is Received (Notice).  The Notice was issued on the grounds that Respondent had been “discharged for cause” from employment as a police officer.  Respondent requested a hearing challenging the Notice.

The Department referred the request to the Office of Administrative Hearings (OAH) on November 19, 2003.  A hearing was held on February 9, 2004 in Salem, Oregon.  Administrative Law Judge Paul Hegstrom of the Office of Administrative Hearings presided.  Respondent appeared and testified at the hearing.  The Department was represented by Assistant Attorney General Donna Maddux.  Testifying on behalf of the Department was Theresa King, Revocation/Denial Coordinator and retired Lieutenant John Chilcote of the Benton County Sheriff's Office.  The record closed on February 9, 2004.  
ISSUES

(1)  Whether Respondent was discharged for cause from employment as a police officer. OAR 259-008-0070(2)(a) 

(2)  Whether a discharge for cause authorizes the revocation of Respondent's certifications as a police officer.  ORS 181.662(3).
EVIDENTIARY RULING


Exhibits A1 through A28 offered by the Department were admitted into the record.  

FINDINGS OF FACT


(1)  On or about August 12, 1994, Respondent was hired by the Benton County Sheriff's Office as a Deputy Sheriff.

(2)  On or about November 24, 1995, Respondent was issued a Basic Police Certification.


(3)  On or about February 25, 1999, Respondent was issued an Intermediate Police Certificate.


(4)  On or about January 27, 2003, Respondent was issued an Advance Police Certificate.


(5)  On January 10, 2003, Respondent was suspended with pay and placed on "Administrative Leave" pending the outcome of three separate potential disciplinary inquires.  The inquiries were two citizen complaint allegations of misconduct and one regarding a combination of several occurrences of insubordination.

(6)  On May 2, 2003, Respondent's employment with the Benton County Sheriff's Officer was terminated by Sheriff Jim Swinyard, effective immediately.  The stated just cause for termination was for misconduct and criminal acts including; Perjury (ORS 162.065); False Swearing (ORS 162.075); Official Misconduct (ORS 162.415); violation of the Benton County Sheriff's Office Oath of Office and Code of Ethics; and violation of the Benton County Sheriff's Office General Orders, Chapter 7, 7.2.1. Conformance to Law, 7.2.2. Unbecoming Conduct, 7.2.4.  Discretion, 7.2.8. Truthfulness and 7.2.16 Neglect of Duty.   (Ex. A23.)   

(7)  Respondent was charged with Official Misconduct 1, she pled no contest to the charge and on January 9, 2004, she was convicted under ORS 162.415, a Class A Misdemeanor.  (Ex. A28.)
CONCLUSIONS OF LAW

(1)  Respondent was discharged for cause as a police officer under OAR 259-008-0070(2) (a).


(2)  The Department is authorized to revoke Respondent’s Basic, Intermediate and Advanced Police Certifications based on her discharge under ORS 181.662(2).

OPINION

The Department has the burden of proving the allegations that Respondent was discharged for cause by a preponderance of the evidence.  See ORS 183.450(2) and (5); Harris v. SAIF, 292 Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent of the fact or position); Cook v. Employment Div., 47 Or App 437 (1980) (in absence of legislation adopting a different standard, the standard in administrative hearings is preponderance of the evidence).  Proof by a preponderance of evidence means that the fact finder is persuaded that the facts asserted are more likely true than false.  Riley Hill General Contractors v. Tandy Corp., 303 Or 390 (1989).  I find that the Department has met its burden.

1. Discharge for cause under OAR 259-008-0070


OAR 259-008-0070(2)(a), provides in relevant part that:

The Department shall deny or revoke the certification of any police officer, corrections officer, parole and probation officer, telecommunicator, emergency medical dispatcher or instructor after written notice and hearing, based upon a finding that: 

(a) The officer, telecommunicator, or emergency medical dispatcher has been discharged for cause from employment as a police officer, corrections officer, parole and probation officer, telecommunicator, or emergency medical dispatcher.  
(b) For purposes of (a) above, "discharged for cause", means an employer initiated termination of employment for any of the following reasons: 

(A) Gross Negligence: means where the public safety professional's act or failure to act creates a danger or risk to persons, property, or to the efficient operation of the department, recognizable as a gross deviation from the standard of care that a reasonable public safety professional would observe in a similar circumstance; 

(B) Insubordination: means a refusal by a public safety professional to comply with a rule or order where the rule or order was reasonably related to the orderly, efficient, or safe operation of the public or private safety agency and where the public safety professional's refusal to comply with the rule or order constitutes a substantial breach of that person's duties; or 

(C) Incompetence or Gross Misconduct: in determining what constitutes "incompetence or gross misconduct," sources the Department may take into account include but are not limited to practices generally followed in the profession, current teaching at public safety training facilities, and technical reports and literature relevant to the fields of law enforcement, telecommunications, or emergency medical dispatch.  *****

The facts here are that Respondent was discharged for cause from employment as a police officer on May 2, 2003.  Under OAR 259-008-0070(2)(a), a revocation of certification is required.
2. Revocation of Respondent's police officer certifications

ORS 181.662(3), provides in part that: 
The department shall deny or revoke the certification of any public safety officer or instructor, except a youth correction officer or fire service professional, after written notice and hearing consistent with the provisions of ORS 181.661, based upon a finding that the public safety officer or instructor has been discharged for cause from employment as a public safety officer. ***

Under ORS 181.662(3), a revocation of certification is authorized.  In addition, under ORS 181.662(1)(b), in relevant part:
The Department of Public Safety Standards and Training may deny or revoke the certification of any instructor or public safety officer, except a youth correction officer or fire service professional, after written notice and hearing consistent with the provisions of ORS 181.661, based upon a finding that: ***
(b) The public safety officer or instructor has been convicted of a crime in this state or any other jurisdiction. *****

Because Respondent has been found to have been discharged, for cause, a revocation under 181.662(3), is authorized.
PROPOSED ORDER
I propose that the Department issue the following order:


The Department hereby revokes Respondent’s basic police, intermediate and advanced police certifications.

___________________________________________

Paul Hegstrom, Administrative Law Judge

Office of Administrative Hearings

	
ISSUANCE AND MAILING DATE:
	


EXCEPTIONS


The proposed order is the administrative law judge's recommendation to the Oregon Department of Public Safety Standards and Training (Department).  If you disagree with any part of this recommendation, you may make written objections, called "exceptions," to the recommendation and present written argument in support of your exceptions.  Exceptions and argument must be filed with the Department of Public Safety Standards and Training not later than fourteen (14) days following the date of mailing of the proposed order at the following address:  





Director





DPSST





550 N. Monmouth Avenue





Monmouth, Oregon  97361

FINAL ORDER


After considering all the evidence, the proposed order, and the timely filed exceptions, if any, the Department will issue the final order in this case.  The final order may adopt the proposed order prepared by the administrative law judge as the final order or modify the proposed order and issue the modified order as the final order (see OAR 173-003-0665).

APPEAL


If you wish to appeal the final order, you must file a petition for review with the Oregon Court of Appeals within sixty (60) days after the final order is served upon you.  See ORS 183.480 et seq.
CERTIFICATE OF SERVICE

I certify that on March 26, 2004, I served the attached Proposed Order by mailing certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy thereof addressed as follows:

	EILEEN BILLADEAU

131 NW 4TH ST #396

CORVALLIS  OR  97330

by certified AND FIRST CLASS mail

CERTIFIED MAIL receipt # 7002 2410 0001 7411 0332

	

	DONNA MADDUX

CRIMINAL JUSTICE DIVISION 

610 HAWTHORNE AVE SE STE 210

SALEM  OR  97301

by FIRST CLASS MAIL

	

	BETTY SCHOFIELD

CRIMINAL JUSTICE DIVISION 

610 HAWTHORNE AVE SE STE 210

SALEM  OR  97301

by FIRST CLASS MAIL

	

	THERESA KING

STANDARDS AND CERTIFICATION

DPSST

550 N MONMOUTH AVE

MONMOUTH  OR  97361

by FIRST CLASS MAIL



_______________________________________


Ann Redding, Administrative Specialist


Office of Administrative Hearings


Transportation Hearings Division
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